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No. 6715

3fn tfje

^niteb States!

Circuit Court of Appeals!

Jfor tfje iOtintf) Circuit.

WONG soo,

Appellant,

vs.

JOHN D. NAGLE, Commissioner of Immigration,

Appellee.

^rief for appellant
This is an appeal from the decision and order of

the lower Court denying the petition for a writ of

habeas corpus and in effect remanding the appellant

to the country from whence he came.

The appellant based his claim for admission into

the United States on the fact that he was the blood

son of Wong Wing, a native-born citizen of the

United States. (Tr., 3. )

The assignments of error raise the point that the

discrepancies upon which the Immigration Officials

base their refusal to admit the appellant into the

United States are too slight and fanciful and in-
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consequential to justify such refusal and that the

appellant was denied a full and fair hearing of his

right to enter the United States in that respect.

(Tr., 50-51.)

FACTS OF THE CASE.

Wong Soo, a young man of the Chinese race, born

in China and now twenty years of age, applied for

admission at the port of San Francisco as a citizen

by reason of the citizenshij) of his father, Wong
Wing. He is one of three children, his two elder

brothers having been admitted to this country in

the past, one of them, Wong Leung, having died

while visiting China several years ago.

Wong Wing, the father, was born in San Fran-

cisco in 1875 and, after having made a trip to China,

was admitted upon his return in 1899 as a native

born citizen. He has made only one other visit to

China, date of departure being December 21, 1906,

and return December 16, 1907. With the exception

of these visits to China he has lived continuously

in the United States. He and his second son, Wong
Yin, are residents of San Antonio, Texas, where

they are both engaged as active partners of the

Wing Shing Company of that city; and they ap-

peared at the San Antonio immigration office and

testified for the applicant. One additional witness,

Jue Soon, a citizen of the United States, appeared

at San Francisco and testified for the applicant,

his knowledge of the applicant's family history be-

ing the result of several visits to the family home
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in China, and of the fact that he and the applicant

made the journey from China to this country to-

gether.

Wong Wing's status as a native born citizen is

conceded ; but the Board of Special Inquiry appears

not to be satisfied that the applicant had established

his relationship to Wong Wing, and it accordingly

ordered his exclusion.

ARGUMENT.

At the outset, and before taking up the stated

reasons for the adverse decision, it is noted that,

while the Board of Special Inquiry concedes Wong
Wing's citizenship, it makes this phase of the case

the subject of some prejudicial comment, this be-

cause at one time in the past ten years or so there

was some suspicion that Wong Wing was a fraud.

However, reference to the record of Wong Leung,

oldest brother of the applicant, shows that this sub-

ject was thoroughly threshed out by the officials of

the San Francisco office when Wong Leung applied

for a return certificate in 1920. That record shows

very clearly that the reason for the suspicion at-

taching to Wong Wing was that the Densmore in-

vestigation in 1917 disclosed that certain employees

of the San Francisco office had assisted certain Chi-

nese to fraudulently claim the benefits of the 1899

landing record of Wong Wing ; and it was definitely

conceded in 1920, after a thorough and painstaking-

investigation of the whole situation, that Wong
Wing was entirely blameless, that he had nothing
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whatever to do with the fraud, and that his status

was unchanged because of the dishonesty and irreg-

ularity of the conduct of those involved in the

fraud. Why the board chairman refused to allow

this dead issue to remain in its defunct state is not

clear; and the only apparent reason for its citation

is the possible belief of the chairman that the cita-

tion and discussion of the matter might, by lending

to the case a slight flavor of suspicion, serve some

basis for the rejection of the applicant. But it is

submitted that such prejudicial comment was en-

tirely unjustified and constituted an unfair hearing.

The ground upon which the adverse action of

the board rests is the existence of several alleged

"serious discrepancies" between the testimony of

the applicant, his brother, and witness, Jue Soon.

These matters are contained in two summaries of

the case composed by the chairman, which should

be consolidated because both refer to practically

identical matters deemed by the chairman to mili-

tate against the applicant. A reading of the sum-

maries and of the testimony in that connection

demonstrates the total inadequacy of these matters

as the basis for the excluding motion; and it is be-

lieved that the utter triviality of the stated reasons

for the exclusion of the applicant will be apparent

also from a reading of the following brief comment

:

What may be aptly described as "much ado about

nothing" is the chairman's extended discussion of

the picayune variations between the testimony of

the applicant and witness Jue Soon with regard to
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their meetings in China. The only real difference

is the fact that Jue Soon testifies that he visited the

applicant's home on three occasions, whereas the

applicant states that Jue Soon visited his home on

only two occasions. Note, however, that the state-

ments of the two with respect to two of the meetings

is in very good agreement, and the fact that there

is some slight disagreement only tends to indicate

that the lengthy passage from China to this country

was not used by the applicant and Jue Soon in a

study and preparation of the testimony to be given

by them upon arrival, and that both of them are

relating actual facts to the best of their recollection.

There is complete agreement concerning their ar-

rangements to come to this country together, and

the cited difference in their testimony as to whether

or not they met (enroute to the United States) at the

boat landing at the Sung Chung City, or on the boat

itself (which was waiting to depart), is trifling and

so small a detail as to be of honest failure of recol-

lection. Incidentally, the statement that the appli-

cant "guessed" at certain matters, rather than

giving his recollection of facts within his own

knowledge, merely relates to the supposition of the

applicant that his mother must have sent for him

at the time of Jue Soon's first arrival at his home.

Can any real suspicion attach to this circumstance?

Discussing here the question of where Jue Soon

received from Wong Wing the money which he

delivered to the family in China, the re-examination

of Wong Wing disclosed that the first record testi-
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mony on this subject was in error; and, as the rec-

ord stands, they agree very well as to the details

of the transaction. Jue Soon and Wong Wing were

business partners before the departure of the former

for China; and there is nothing extraordinary in

the fact that Jue Soon should have agreed to visit

the family while he was in China and superintended

the applicant's journey to this country. Note, that

upon arrival he stated (for purposes of the "form"

report) that he had visited the applicant in his

home. Jue Soon's testimony appears to be entirely

honest, and by the chairman's failure to make any

comment as to the demeanor of the witness while

testifying, it can safely be assumed that his manner

was entirely satisfactory, just as the record itself

indicates. The stated belief of the chairman that

the picayune differences in testimony discussed by

him "cast considerable doubt" on the credibility of

the witness simjoly shows his willingness to accept

"discrepancies," so small as to be nearly invisible,

as of more importance than a wealth of harmonious

and corroborative testimony referring to every de-

tail which the ingenuity of the examining officer

could suggest.

The applicant has no recollection of ever having

seen his paternal grandparents who, it appears, were

living in the village at the time of their deaths.

Much importance is assigned to this lack of recol-

lection because Wong Wing is reported to have sarid

in 1920 that his mother "died three or four years

ago," no mention whatever having been made as to
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the time of his father's death. It is apparent from

the quoted testimony that this statement as to the

time of his mother's death was indefinite and ap-

proximate only. And when examined on June 19,

1930, and asked to give the years in which his par-

ents died, he stated specifically that his father died

in the home village in 1910 and 1911, and that his

mother died "not long after" the death of his

father. Since the applicant was only a baby at that

time there is nothing remarkable in the fact that

he cannot remember ever having seen his grand-

parents.

While Wong Wing was fully acquainted with the

fact of the applicant's marriage (he having met

the expenses connected with it), he appears not to

know that the applicant has a child, shown by the

record to have been but five months of age at the

time the applicant departed for this country. The

applicant admits that he is unable to write a letter

and did not personally notify his father of the birth

of his child, but believes that his mother wrote

Wong Wing in that connection—although, of course,

he has no actual knowledge on that score. Since the

applicant and his mother knew some months ago

that he was coming to this country, it is probable

that little importance was attached to immediately

notifying Wong Wing of the birth of the child for

the reason that the applicant knew he would be able

to tell him personally in a few months.

Considering the fact that the father has not been

in China for more than twenty years, and that the
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brother has not been there since 1910, the testimony

concerning the home, and the village, in China is

in excellent agreement. And the record shows that

a certain difference in the numbering of the rows

is due entirely to the fact that one witness has, and

the other has not, counted the village school as a

separate row, which is clearly indicated by their

testimony. Now, as to the house back of the aj^pli-

cant's home, it appears to have been testified, when

Wong Yin was an applicant in 1910, that there was

a house on the lot immediately to the rear of the

applicant's house, the family occupying it having

been described. The applicant says that this brother

Wong Leung built this house when he returned to

China in 1914, and that his family lived there. Since

the applicant was only three years old in 1910, he

surely would not remember the building of the

house, and, having been only seven years old in 1914,

he might readily have forgotten the true state of

facts at that time. The possibility might be sug-

gested of the brother, Wong Leung, having re-

modeled or reconstructed this house, leading the

applicant to believe that it was actually built at that

time. Simply because this applicant is a Chinese

boy, one cannot ascribe to him powers of recollec-

tion which might do credit to an adult; nor can he

be expected to remember exactly things which oc-

curred from fourteen to eighteen years ago, when

he was but a child of from three to seven years.

The applicant's father has been receiving letters

with the applicant's name signed to them; but this
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does not import that the applicant actually wrote

them, for all of us who are experienced in these

cases are familiar with the custom of Chinese fam-

ilies in China, in writing to the head of the family

in this country, of affixing to the letter the name of

the eldest living male child in the family at home.

That the applicant's mother had letters written

for her with the applicant's name affixed to them

is quite in accord with this custom.

While Wong Wing is purported to have said that

he did not know where the applicant would go if

and when admitted, there is on record a letter from

him addressed to the Commissioner at San Fran-

cisco asking for expedition of the case and indi-

cating that he will provide for the applicant and

arrange for his transportation to San Antonio.

Wong Wing undoubtedly meant by his statement

that no plans had been made as to what the appli-

cant was to do; but since Wong Wing and Wong
Yin are both partners in a sizeable mercantile estab-

lishment in San Antonio, one may be sure that the

applicant will be taken care of. After all, the ap-

plicant is no mere child, and his future occupation

is a matter largely for his own decision.

Comparison of the photographs of the applicant

with those of his father shows that they bear a good

family resemblance to one another. Photographic

comparison also shows that applicant strongly re-

sembles his brother Wong Yin, who also looks very

much like his father (see statement of examining

inspector when Wong Yin was an applicant for ad-
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mission). This evidence tends to establish that all

three are closely related.

Although Wong Wing was not examined upon

his return from China in 1907, he and his eldest son,

Wong Leung, testified in April, 1908, when the lat-

ter applied for admission; and both of them men-

tioned and described a boy of the name and age of

the applicant, the birthdate given then being the

same as that given now. Note also that the witness

who appeared at that time, Wong Quong, also stated

that Wong Wing's youngest child was "Wong Sue,"

then two years old. The applicant has been con-

sistently mentioned since then by all of the family,

notably in 1910, when Wong Yin applied for admis-

sion. This evidence, given more than twenty years

ago, is sufficiently strong and convincing to establish

that Wong Wing has such a son. The San Francisco

authorities concede that the applicant's appearance

coincides with his claimed age, but no good or suf-

ficient reason is given by the board for entirely dis-

regarding, and even failing to make mention of, this

strong and highly material evidence.

The alleged grounds given for the exclusion of

the applicant are obviously inadequate as a basis

for the denial of the "vital human rights" of this

applicant and his father. The flimsy structure upon

which the board chairman attempts to place the

exclusion order is, at best, only a very ]30or excuse

for failing to admit the applicant outright. Com-

parison of all of the testimony, past and present,

establishes that the applicant comes from the same
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home in the same village as his brothers Wong Yin

and AVong Leung, both of whom were conceded to

be Wong Wing's sons. He is thoroughly identified

as the son of Wong Wing who was mentioned and

described over two decades ago as the youngest child

in the family. The existence of a family resemblance

between the applicant, his brother and his father

persuasively indicates the genuineness of the case

and the good faith of all concerned. No fair re-

viewer of the whole record can seriously dispute

that the issues raised by the application have been

fairly and honestly settled in the ai3plicant's favor

by a reasonable and satisfactory preponderance of

the record evidence; and the decision of the board

of special inquiry is arbitrary to the point of un-

fairness.

FolloTvdng the dismissal of the appeal by the Im-

migration Officials, the case was reopened by the

Department for the taking of the testimony of an

additional witness, Wong Hing Wee, as to his ac-

quaintanceship with the appellant. However, the

previous excluding decision was reaffirmed.

The testimony of this last witness should have

been conclusive as to his identification of the ap-

pellant, who saw him in China in late 5^ears and

who was thus in a position positively to identify the

appellant, in person, as the boy of his name and

age whom Wong Wing first mentioned as his child

twenty-three years ago. This witness was born in

the Bok Shek Village, Sun Wing District, China,

which place is but one-third of a mile (or one



J2 Wong Soo vs.

Chinese li) removed from the applicant's native

village, Wong Sar Hong. He was admitted to this

country in 1923, at the age of nine years, and tes-

tifies that at that time Wong Wing, the applicant's

father, was working for his (witness's) brother at

2924 Sacramento Street, San Francisco, and that

he (witness) had known Wong Wing well since

that time. The witness last departed for China in

1929; and the record shows that he worked in a

store operated by his brother in the Chew Ging

Market, which is but a short distance both from the

witness's home village and that of the applicant as

well (by reference to the 1923 record relating to

Wong Hing Wee it will be found that he then stated

that one of his brothers had a place of business in

that market). It is shown that this store was visited

regularly by the applicant for the purpose of pur-

chasing the family food supply; and the testimony

of the witness shows that he and the applicant

became more or less intimate during the period of

time in question. His statement shows that Wong
Wing had told him, in this country, that he had a

son in China (it must be remembered that the

homes of the families were a very short distance

apart) ; that this formed the basis for his acquaint-

ance with the applicant when the latter and his

mother came into the store; that he took bills for

foodstuffs to the applicant's home (every five days)

;

and that, while he had seen the applicant when they

were both small boys, he did not know of the rela-

tionship until the events above mentioned took jDlace.
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The principal objection which the board seems to

have to the testimony of this witness is the fact

that, returning from China in May, 1930, he is

alleged to have answered in the negative the usual

questions on the customary "form" report. The

witness states positively that he was then asked if

he had visited any "resident" of the Tinted States,

that he had not, and that he therefore answered

such question in the negative. It is known that, very

frequently, Chinese returning to this country, who

are required to execute such a form, are not giv^en

full and ample opportunity to state the facts indi-

cated by the printed questions—most frequently

because this statement is a pro forma one which is

taken amidst the confusion reigning on board the

vessel which has just arrived, in consequence of

which it happens that either all of the questions are

not actually asked, or the person subjected to this

hasty examination does not understand them.

As to the availability of the witness to testify in

the former proceeding, attention is directed to the

statement of the v^itness himself. Wong Wing,

father of the applicant, has resided in Portland,

Oregon, since Wong Hing Wee came back from

China and doubtless did not know where the latter

could be located. Wong Hing Wee states that Jew

Soon (who testified as a witness for the applicant

in 1928) told him (Wong Hing Wee) that the ap-

plicant had been denied admission and that, upon

hearing that "bad news" he had gone to the then

attorney of record at San Francisco and had volun-
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teered to appear in the applicant's behalf. The

board chairman apparently tried to confuse the wit-

ness by telling him (even after Wong Hing Wee
had said that "Jew Soon was a former witness")

that Jew Soon had not appeared as a witness "at

any stage of the present hearing," and attempted

to get Wong Hing Wee to "explain" why Jew Soon

was interested in the case. Just what the chairman

was attemj^ting to accomplish by such an examina-

tion is a mystery.

Much is made by the board of the fact that the

then attorney of record at the port mistook the name

of the father of AVong Hing Wee for the name

of the witness himself. This attempt to inject sus-

picion into the record is on a par with such a ques-

tion as this, asked of the witness at the hearing:

"Who induced you to sign that affidavit?" It is

noted that the witness stated his father was known

as Wong Kim (Gim) prior to the time any questions

were asked him concerning the inadvertent eiTor

of the then attorney of record at San Francisco;

and the witness has thoroughlj^ explained the whole

matter by this succinct statement: "He asked me
what my father's name was, and I think he made

a mistake, and said my father's name was mine."

Considering all of the facts of record, it must be

clear that the applicant has thoroughly identified

himself, and that he has in turn been thoroughly

identified. The applicant's father, in particular, has

been in constant touch with his home, and is in a

position of moral and absolute certainty as to the
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applicant 's identity. The applicant has been likewise

identified as Wong Wing's son by two witnesses

whose testimony is shown to be wholly disinterested.

Besides this, the witness, for whose testimony the

case was reopened, volunteered his testimony and

positively identified the applicant (appellant).

We think that the rule laid down by this Circuit

Court of Appeals in the case of Go Lun v. Nagle,

22 Fed. (2d), p. 246, is directly applicable to the

case at bar. In that case. Judge Rudkin, delivering

the opinion of the Court, set out at length the

searching, hair-splitting and at times ridiculous

queries by the examining Immigration Officials in

the effort to find something which, in the minds of

the members of the excluding boards, might be

twisted into a "discrepancy." The trifling "dis-

crepancies," which were set up as the reasons for

denial, are discussed by the learned Judge in detail

and he points out that even these were partly due

to faulty examination and a failure to ask the ques-

tions in a coherent way. The opinion states:

"We may say at the outstart that discrepan-

cies in testimony, even as to collateral and im-
material matters, may be such as to raise a

doubt as to the credibility of the witnesses and
warrant exclusion, but this cannot be said of

every discrepancy that may arise. We do not

all observe the same things or recall them in the

same way, and an American citizen cannot he

excluded or denied the right of entry because

of immaterial and unim^portant discrepancies in

testimony covering a multitude of subjects. The
purpose of the hearing is to inquire into the

citizenship of the applicant, not to develop dis-
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crepancies ivhicli may support an order of ex-

clusion, regardless of the question of citizenship.

"We fully appreciate the narrow limits of the

jurisdiction of the courts on habeas corpus pro-

ceedings to review decisions of the immigration
tribunals, but: 'The error of an administrative

tribunal may, of course, he so flagrant as to

convince the court that the hearing teas not a

fair one.' (Tsi v. Tod, 264 U. S. 131.) Such a

case is presented here.

"A reading of the entire testimony of the

three mtnesses leaves not the slightest room
for doubt that their relationship was fully estab-

lished and that the appellant is a citizen of the

United States. A contrary conclusion is arbi-

trary and capricious and without any support
in the testimony.

"In Johnson v. Damon, 16 F. (2nd) 65, the

court considered discrepancies on which an ex-

cluding decision was based, more important than
any disclosed by the present record, and in ref-

erence to the excluding decision said: 'The mind
revolts against such methods of dealing with

vital humari rights.' That language might well

be applied here. See also, ex parte Chung Thet
Poy, 13 F. (2d) 262, and Johnson v. Ng Ling
Fong, supra.

"The order of the court below is reversed

with directions to issue the writ of habeas cor-

pus as prayed."

Experienced and learned jurists agree that dis-

crepancies between witnesses, while agreeing on the

essential facts, tend to prove the truthfulness of

their testimony.

Mr. Justice Van Bruntin, in re Lyddy, 5 N. Y.

Sup. Ct. 636, 638, said

:

"No two witnesses ever described a series of

events culminating in the execution of a paper,
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or in any other fact or incident, that ever agreed

on their description of the attending circum-

stances."

Sir John Nicholl, in Brydges v. King, 1 Hag. Ecc.

256, 292, said:

"The Court is perfectly aware that some wit-

nesses will recollect what others do not bear in

mind and will sometimes place the parts of the

transaction in a different order and detail, and
therefore it does not rely much on these vari-

ations.
'

'

In Fatjo V. Seidel, 109 La. 699, 33 So. Rep. 773,

it was there said:

"Sufficient variations crop out, we think, to

show that witnesses are not repeating parrot-

like a tale learned by rote, but that they are

describing what they have seen and heard."

This Circuit Court of Appeals reaffirihed the rule

laid down in Go Lun v. Nagle, supra, in the case of

Nagle V. Wong Ngook Hong, 27 F. (2d) 650, 651,

Circuit Judge Dietrich delivering the opinion of this

Court. Among other things, the learned Judge said

:

"Owing to the wide range of the examination
of the several witnesses, repetition, and minute
detail, the records are voluminous. Certain dis-

crepancies are relied upon by the Commissioner,
hut ice agree witli the lower court that they are

either only apparent or insignificant. No group
of witnesses, however intelligent, honest, and
disinterested, could submit to the interrogation

to which these tvitnesses were subjected without
developing some discrepancies/'

See, also. Lew Sun Soon v. Tillinghest, 27 F.

(2d) 775; Ex parte Chung Thet Poy, 13 F. (2d)

262; Johnson v. Chung Thet Poy, 16 F. (2d)

1018; Johnson v. Leung Fook Yung, 16 F. (2d)

65; Johnson v. Ng Wah Sun, 17 F. (2d) 11.
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None of the matters pointed as discrepancies in

tlie case at bar has anything to do with the issue

of relationship. They do not arise above the dignity

of mere vacant memory tests upon matters wholly

collateral to the issue of relationship.

The discrepancies claimed in the case at bar are

either not such in point of fact or, if they are, they

are so trifling or fallacious as not to afford any fair

or sound reason for disbelieving the facts of rela-

tionship otherwise uncontrovertibly established by

the testimony of the appellant, his father and his

other witnesses.

It is respectfully submitted that the decisions of

the Inunigration Officials and of the lower Court,

denying the appellant the right to enter the United

States, were erroneous and that the decision of the

Court below should be reversed.

Respectfully submitted,

MARSHALL B. WOODWORTH,

Attorney for Appellant.


